JUDGMENT OF THE COURT (Second Chamber)

4 June 20154

(Failure of a Member State to fulfil obligations Gemmon system of value added tax —

Directive 2006/112/EC — Atrticle 98(2) — Categor@jbf Annex Il — Reduced rate of

VAT applicable to the provision, construction, regaton and alteration of housing, as part
of a social policy — Category (10a) of Annex Ill Reduced rate of VAT applicable to
renovation and repairing of private dwellings, exithg materials which account for a

significant part of the value of the service supgh— National legislation applying a
reduced rate of VAT to supplies of services ofalfistg ‘energy-saving materials’ and
supplies of such materials)

In Case ©161/14,
ACTION for failure to fulfil obligations under Artie 258 TFEU, brought on 4 April 2014,

European Commission,represented by M. Clausen and C. Soulay, actinggasts, with
an address for service in Luxembourg,

applicant,
%

United Kingdom of Great Britain and Northern Irelan d, represented by L. Christie,
acting as Agent, and K. Lasok QC,

defendant,
THE COURT (Second Chamber),

composed of R. Silva de Lapuerta, President oiChamber, J.-C. Bonichot (Rapporteur),
A. Arabadjiev, J.L. da Cruz Vilaga and C. Lycourgdsdges,

Advocate General: M. Szpunatr,
Registrar: L. Hewlett, Principal Administrator,
having regard to the written procedure and furtbeéhe hearing on 26 February 2015,

having decided, after hearing the Advocate Genéoaproceed to judgment without an
Opinion,

gives the following

Judgment

By its application, the European Commissagks the Court to declare that, by applying a
reduced rate of value added tax (‘VAT’) to supplésservices of installing ‘energy-saving
materials’ and to supplies of such materials byeesgn who installs those materials in
residential accommodation:
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- to the extent that those supplies caneatdnsidered as ‘the provision, construction,
renovation and alteration of housing, as part gbeaial policy’ for the purposes of
Category (10) of Annex IIl to Council Directive 200012/EC of 28 November 2006
on the common system of value added tax (OJ 20887, p. 1), as amended by
Council Directive 2009/47/EC of 5 May 2009 (OJ 200916, p. 18) (‘the VAT
Directive’);

- to the extent that those supplies falswlg the purview of ‘renovation and repairing
of private dwellings’ for the purposes of Categdtpa) of Annex Ill to the VAT
Directive, and

- to the extent that those supplies, evémey fall within the purview of renovation and
repairing of private dwellings for the purposesGategory (10a) of Annex Il to the
VAT Directive, include materials which account @rsignificant part of the value of
the services supplied,

the United Kingdom of Great Britain and Northeraléind has failed to fulfil its obligations
under Article 98 of the VAT Directive, read in cangtion with Annex Il thereto.

Legal context

EU law

Article 96 of the VAT Directive provides:

‘Member States shall apply a standard rate of Vfiich shall be fixed by each Member
State as a percentage of the taxable amount anthwshall be the same for the supply of
goods and for the supply of services.’

Article 98(1) and (2) of that directivevidrded as follows:
1. Member States may apply either one or teduced rates.

2.  The reduced rates shall apply only to Seppif goods or services in the categories set
out in Annex .

Article 110 of the VAT Directive states:
‘Member States which, at 1 January 1991, were grqréxemptions with deductibility of
the VAT paid at the preceding stage or applyingiced rates lower than the minimum laid

down in Article 99 may continue to grant those eggans or apply those reduced rates.

The exemptions and reduced rates referred to ifirgteparagraph must be in accordance
with Community law and must have been adopted l&arty defined social reasons and for
the benefit of the final consumer.’

Annex lIl to the VAT Directive, headed 4tiof supplies of goods and services to which the
reduced rates referred to in Article 98 may be iapplrefers in Categories (10) and (10a)
thereof to the following:

‘(10) provision, construction, renovation and ateyn of housing, as part of a social policy;
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(10a) renovation and repairing of private dwellingscluding materials which account for a
significant part of the value of the service sugqbli

United Kingdom law

Under Section 29A of the Value Added Tast A994 (‘the VAT Act), in the version
applicable in this case, goods and services spdcifi Schedule 7A to that act are to be
taxed at the reduced VAT rate of 5%.

In Part 2 of Schedule 7A to that act, @rdy headed ‘Installation of energy-saving
materials’, specifies:

‘1. Supplies of services of installing enegpring materials in

(@) residential accommodation, or

(b)  a building intended for use solely foreterant charitable purpose.

2. Supplies of energy-saving materials byagewho installs those materials in
(@) residential accommodation, or

(b)  abuilding intended for use solely fortewant charitable purpose.

Pre-litigation procedure

By letter of 29 September 2011, the Corsmorsgave formal notice to the United Kingdom
that it should bring to an end the incompatibildy the system of reduced VAT rates
provided for in Section 29A of the VAT Act, as spial in Part 2, Group 2, of Schedule 7A
to that act, with the provisions of Article 98 betVAT Directive, read together with Annex
[l to that directive.

By letter of 29 November 2011, the Unitddgdom replied that it did not agree with the
Commission. The United Kingdom accepted that iggslation was contrary to EU law, but
only to the extent that it provided for the apptica of a reduced rate of VAT to supplies of
goods and services made in respect of buildingsnded for charitable purposes. In that
letter, the United Kingdom confirmed its intentitm withdraw from the 2013 Budget the
reduced rate of VAT applied to the installation exfergy-saving materials in buildings
intended for use solely for a relevant charitallgpse.

On 21 June 2012 the Commission sent t&Jthieed Kingdom a reasoned opinion in which
it restated it position. In its reply of 16 Augi12, the United Kingdom maintained that its
legislation complied with EU law, since the reduaedie of VAT concerning buildings
intended for charitable purposes had been removed.

As the Commission was not satisfied with thnited Kingdom’s reply, it decided to bring
this action.

The action

Arguments of the parties
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While the Commission withdraws from thesof its action the complaint with regard to
the application of the reduced rate of VAT to suggplof energy-saving materials and
supplies of services of installing such materialbuildings intended for use for charitable
purposes, the Commission confirms that, with relspethe remainder, the national law at
issue does not comply with the conditions laid ddamthe reduced rate of VAT as stated in
Categories 10 and 10a of Annex Il to the VAT Diree.

First, according to the Commission, Catedd) of that annex, which refers to ‘provision,
construction, renovation and alteration of housasgypart of a social policy’, does not cover
the provision and installation of ‘energy-savingtenals’ as referred to in Part 2, Group 2,
of Schedule 7A to the VAT Act. In that regard,gtdapparent from the majority of language
versions of Annex lll to the VAT Directive thatig the supply of housing in itself which
must be part of a social policy if the servicespdignl are to qualify for the reduced rate of
VAT. The Commission considers that social policy time field of housing includes
governmental interventions to enhance housing dppibies for people on low income and
to ensure equitable access to housing, such aggtintbe direct provision of social housing.

The Commission maintains that a policy @npoting the use of energy-saving materials in
the general housing stock does not constitute awscial policy. The reduced rate at issue,
which applies without reference to social condsiowas adopted by the United Kingdom
not for reasons of exclusively social interestatrthe least, for reasons of principally social
interest, but to serve environmental or energycyabbjectives, in the interests of society as
a whole, unconnected to the issue of housing as qfaa social policy. By adopting
Directive 2009/47 the Council of the European Unmpecifically did not accept the
Commission’s proposal to extend the scope of tdeaed VAT rates to all renovation and
repair work aiming at energy-saving.

Second, the Commission maintains that ttoewigions of national law at issue do not
comply with the condition laid down in Category 18&Annex Il to the VAT Directive,
which provides that a reduced rate of VAT can beliag only to the renovation and
repairing of private dwellings, excluding materiabich account for a significant part of
the value of the service supplied.

As regards the scope of Category 10 of Ankketo the VAT Directive, the United
Kingdom contends that it is apparent from the vwasitanguage versions of that provision
that operations at a reduced rate of VAT must kéfjed by a social policy which applies
either to those operations, or to the housing estjan, or to both.

As regards the United Kingdom, its socialiqy in the housing sector operates at two
levels, with some initiatives that are directed eyafly, in the light of the problem of
housing in the United Kingdom, at the entire popafg and other more specific initiatives
which are directed at a specific segment or grduigegments of society. The application of
a reduced rate of VAT to supplies of energy-savingterials and services involving
installation of such materials in housing redudes ¢osts of improvements made to that
housing. Households are thereby enabled to maithain living standards with respect to
heating and power, those two factors being vergiiggint items of household expenditure.
The United Kingdom claims that that reduced raterdfore addresses an obvious social
need.

The United Kingdom accepts that, in thenéviat the Court were to hold that the
provisions of national law at issue did not faltim the scope of Category 10 of Annex Il
to the VAT Directive, which it disputes, but fellithin the scope of Category 10a of that
annex, those provisions do not comply with the @sion laid down by that provision, with
regard to materials which account for a significaait of the value of the service supplied.
The United Kingdom submits however that the ‘instgl of the materials which are
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referred to by the provisions of national law &uis consists in alteration that is equivalent
to either ‘renovation’ or ‘repairing’ of an exisgrdwelling, as referred to in Category 10a.
Contrary to what is claimed by the Commission, teéuced rate of VAT laid down by
those provisions of national law is not therefongpleable to the ‘provision’ and
‘construction’ of private dwellings, with respead which, moreover, the zero rate is
applicable in accordance with Schedule 8 to the \A&T.

Findings of the Court
The complaint relating to infringement of Categ@f/of Annex Ill to the VAT Directive

It must be stated that, as noted by theesaithe differences in the wording of the various
language versions of Category 10 of Annex Ill te YAAT Directive may affect the meaning
of that provision.

First, there are versions of Category 1U@hsas that in English (‘provision, construction,
renovation and alteration of housing, as part sb@al policy’), which indicate that it is the
services supplied which might be regarded as hawarg part of a social policy in order to
qualify for the reduced rate of VAT, whereas othersions of Category 10, such as that in
French (‘livraison, construction, rénovation eesadttion de logements fournis dans le cadre
de la politique sociale’), Spanish (‘Suministronstruccion, renovacion y transformacion de
viviendas proporcionadas en el marco de la polisogial’) and Italian (‘cessione,
costruzione, restauro e trasformazione di abitazfomnite nell’ambito della politica
sociale’) indicate that it is the housing which mbie supplied as part of a social policy in
order to qualify for the reduced rate. As regalds German language version of Category
10 (‘Lieferung, Bau, Renovierung und Umbau von Wahgen im Rahmen des sozialen
Wohnungsbaus’), it suggests that the reduced sdte e reserved to operations concerning
social housing.

It is settled case-law that the wordingduseone language version of a provision of EU
law cannot serve as the sole basis for the intexfioe of that provision, or be made to
override the other language versions in that regawmdh an approach would be incompatible
with the requirement of the uniform application BU law. Where there is divergence
between the various language versions, the praovigioquestion must be interpreted by
reference to the purpose and general scheme afikee of which it forms part (see, inter
alia, the judgment iI€Commission v Netherlands, C-41/09, EU:C:2011:108, paragraph 44).

As regards the general scheme of the mdkiding to VAT, it should be noted that
Article 96 of the VAT Directive provides that thame rate of VAT, namely, the standard
rate, is applicable to supplies of goods and sesvidAs an exception to that principle,
Article 98(1) of the VAT Directive gives the Memb8&tates the option of applying either
one or two reduced rates of VAT. In accordance withfirst subparagraph of Article 98(2),
the reduced rates of VAT can apply only to suppliegoods and services in the categories
set out in Annex lll to the VAT Directive (the jundgents inK, C-219/13, EU:C:2014:2207,
paragraphs 21 and 22, an€ommission v France, C-479/13, EU:C:2015:141,
paragraph 25).

It must moreover be observed that Annexdférs in Category 10 thereof, regardless of
language version, to the inclusion, in the categuairservices which may be subject to
reduced rates of VAT, not of any provision, constian, renovation and alteration of
housing, but only of such operations where they ratated to housing or to services
supplied as part of a social policy or to social$ing. It is therefore apparent from the very
wording of that provision that it precludes natiobmeasures which amount to permitting the
application of the reduced rate of VAT to the psiem, construction, renovation and
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alteration of all housing, with no account beingeta of the restriction pertaining to the
social context in which such operations must tdkeg

It must be concluded from the provisionghaf VAT Directive as a whole relating to the
rates system that the reduced rate of VAT cannotldmded on by the Member States
except with respect to the only operations for White EU legislature has permitted the use
of that reduced rate and, consequently, with stigjard to the conditions which the
legislature laid down for that purpose. In thiseathe provisions in question of the VAT
Directive therefore preclude national measures lwieixtend the reduced VAT rate system
to situations which are outside the social coniextvhich the operations of provision,
construction, renovation and alteration of housitig only operations covered by those
provisions, must take place.

As regards the purpose of those provisitimaust be recalled that, in establishing Annex
lll to the VAT Directive, the EU legislature inteed that essential commodities and goods
and services having social or cultural objectives/rhe subject to a reduced rate of VAT,
provided that those goods or services pose littleoorisk of distortion to competition (see,
to that effect, the judgment i€ommission v Netherlands, C-41/09, EU:C:2011:108,
paragraph 52).

It is true that the VAT Directive does mgtfine either which services correspond to social
objectives or, again, which services are supplegat of social policy. It follows that the
definition of such objectives or that social polioyntext is a matter of political choices for
the Member States and may not be subject to sgrhtirthe European Union except where,
by a distortion of those concepts, it results irasuges which fall, by virtue of their effect
and true objectives, outside those objectives air ¢bntext (see judgments @ommission v
United Kingdom, 416/85, EU:C:1988:321, paragraph 14, a@dmmission v Ireland,
C-108/11, EU:C:2013:161, paragraph 37).

The Court has previously ruled that itdals from the wording of Article 110 of the VAT
Directive that the Member States may invoke somalkons provided that they are ‘well
defined’ and that the concept of social intereshas distorted, that is to say used for
purposes other than social reasons (see judgme@onmmission v Ireland, C-108/11,
EU:C:2013:161, paragraph 38). There is no reasaonsider that the Court should depart
from such a finding as regards the applicationhef combined provisions of Article 98 of
the VAT Directive and Category 10 of Annex 11l teé.

It is common ground that the social objexsi which may justify the adoption of the
reduced rate of VAT with respect to operationstietato housing are not expressly stated
in the United Kingdom legislation. No inferencesnctherefore be made from that
legislation to enable the Court to determine thatreduced rate in question was adopted for
reasons of exclusively social interest or, at lefst reasons of principally social interest
(see, to that effect, the judgment @ommission v Ireland, C-108/11, EU:C:2013:161,
paragraph 42).

In that regard, the United Kingdom contemdsssence that, by adopting the reduced rate
of VAT for supplies of services of installing engrgaving materials and supplies of such
materials, its aim was to help to improve the duabf housing for people living in that
housing, pursuant to its legitimate right to defiaecomprehensive social policy, the
protection of the health of such people being drjeative of that policy.

However, legitimate as that right may be ahile it is true that such a policy of housing

improvement may produce social effects, the Cowstrfind that the extension of the scope
of the reduced rate of VAT at issue to all resigdrsiccommodation cannot be described as
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essentially social, as is however required by twlined provisions of Article 98 of the
VAT Directive and Category 10 of Annex Il thereto.

By providing for the application of the uegd rate of VAT to all supplies of services of
installing energy-saving materials and to suppbéssuch materials, irrespective of the
housing concerned and with no differentiation am@egple living in that housing, in
particular with no regard to levels of income, ageother criteria designed to give an
advantage to those who have more difficulty in nmgetthe energy needs of their
accommodation, the provisions of national law atiescannot be regarded as adopted for
reasons of exclusively social interest or everrdaisons of principally social interest, within
the meaning of EU law.

The effect therefore of those provisionsational law is to apply the reduced rate of VAT
to the provision, construction, renovation andralien of any housing, with no account
being taken of the restriction pertaining to theialbcontext within which such operations
must take place, in accordance with the requiresnefnthe VAT Directive.

It follows from the foregoing that the cdaipt relating to the infringement of Category 10
of Annex Il to the VAT Directive is well founded.

The complaint relating to the infringement of Qaiyy 10a of Annex Il to the VAT
Directive

It must be recalled that, under Category aDAnnex Il to the VAT Directive, a reduced
rate of VAT may be applied to the renovation anghmeng of private dwellings, excluding
materials which account for a significant partlo# ¥alue of the service supplied.

In that regard, it is common ground, fitegt, as is, it may be said, accepted by the dnite
Kingdom, Part 2, Group 2, of Schedule 7A to the VAGt, by providing that supplies of
services of installing energy-saving materialsasidential accommodation and supplies of
such materials may qualify for a reduced rate ofTyAvithout excluding materials which
account for a significant part of the value of sesvice supplied, does not comply with the
conditions governing the application of the VAT &xtive, read together with Category 10a
of Annex lll thereto. The first argument relied by the Commission in support of the
second complaint is therefore well founded.

Second, in order to challenge the Commssisecond argument that Part 2, Group 2, of
Schedule 7A to the VAT Act does not confine itdelfproviding for the application of the
reduced rate of VAT solely to operations involvingnovation and repair of private
dwellings as covered by Category 10a of Annexadlthe VAT Directive, and allows its
application therefore to the operations of provisemd construction of those dwellings, the
United Kingdom contends that, with respect to #teel operations, it is the so-called ‘zero-
rate system’ which is applicable.

However, the documents in the file subrditte the Court, without more, make it
impossible for the Court to consider that argumegiied on for the first time by the United
Kingdom in its rejoinder, to have been made out tmdhold that the ‘zero-rate system’
remained, in accordance with Article 110 of the VBIirective, actually applicable to such
operations and covered such operations in theiregynt That argument consequently is not
sufficient ground to call into question the Comnuas complaint that the national
legislation at issue, with regard to the applicatd reduced rates of VAT on the conditions
laid down in Article 98 of the VAT Directive, reddgether with Category 10a of Annex Il
thereto, does not limit its scope to operationseabvation and repair of private dwellings.

It follows from the foregoing that the cdaipt relating to the infringement of Category
10a of Annex Il to the VAT Directive is well foued.
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That being the case, the action broughhbyCommission must be held to be well founded.

Consequently, the Court must declare thagpplying a reduced rate of VAT to supplies
of services of installing ‘energy-saving materiadsid to supplies of such materials by a
person who installs those materials in resideatabmmodation:

- to the extent that those supplies caneatdnsidered as ‘the provision, construction,
renovation and alteration of housing, as part @baial policy’ for the purposes of
Category 10 of Annex Il to the VAT Directive;

- to the extent that those supplies falswlg the purview of ‘renovation and repairing
of private dwellings’ for the purposes of Categda of Annex Il to the VAT
Directive, and

- to the extent that even where those sepfdll within the purview of renovation and
repairing of private dwellings for the purposesG#tegory 10a of Annex Il to that
directive, those supplies include materials whichoant for a significant part of the
value of the services supplied,

the United Kingdom has failed to fulfil its obligans under Article 98 of the VAT
Directive, read together with Annex Il to thatebtive.

Costs

Under Article 138(1) of the Rules of Progesdof the Court of Justice, the unsuccessful
party must be ordered to pay the costs if they Haeen applied for in the other party’s
pleadings. Since the Commission has applied fotscaisd the United Kingdom has been
unsuccessful, the latter must be ordered to pagdhts.

On those grounds, the Court (Second Chamber) hereby

1. Declares that, by applying a reduced ratefovalue added tax to supplies of
services of installing ‘energy-saving materials’ ath to supplies of such materials
by a person who installs those materials in residéial accommodation:

- to the extent that those supplies cannotebconsidered as ‘the provision,
construction, renovation and alteration of housingas part of a social policy’
for the purposes of Category 10 of Annex Il to Coucil Directive
2006/112/EC of 28 November 2006 on the common systef value added
tax, as amended by Council Directive 2009/47/EC &fMay 2009;

- to the extent that those supplies fall ositle the purview of ‘renovation and
repairing of private dwellings’ for the purposes of Category 10a of Annex
[l to that directive, and

- to the extent that even where those suppé fall within the purview of
renovation and repairing of private dwellings for the purposes of Category
(10a) of Annex lll to that directive, those supplis include materials which
account for a significant part of the value of theservices supplied,

the United Kingdom of Great Britain and Northern Ir eland has failed to fulfil its

obligations under Article 98 of Directive 2006/112,as amended by Directive
2009/47, read together with Annex 1l to that diredive;
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2. Orders the United Kingdom of Great Britainand Northern Ireland to pay the
costs.

[Signatures]

* Language of the case: English.
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